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Cn060AHTe H npaBaTa ce OCHOBeH KpHTepHYM H MepHnO 3a no-
nO}K6aTa H 3a ynoraTa Ha qOBeKOT H Ha rpataHHHOT BO OnlliTeCTBOTO, OA
eAHa CTpaHa, H 3a AeMOKpaTHqHOCTa Ha CHCTeMOT, OA APyra cTpaHa. THe
ce HHCTpYMeHT 3a orpaHHqyBaH>e Ha BnaCTa H 3a OHeB03MO}KYBaH>e Ha
Hej3HHaTa ap6HTpapHOCT H 3a 3noynoTpe6H OA CTpaHa Ha BnaCTa.

30lliTO 360pYBaMe 3a OCHO6HU cn060AH? 3aToa lliTO THe H3BHpaaT
OA npHpOAaTa Ha qOBeKOT, a He OA BonjaTa Ha AP}KaBHaTa BnaCT. "JIyteTo
ce pataaT cn060AHH H eAHaKBH", BenH )l(aH )l(aK Pyco, a Toa ro nOBTopH
H ~eKnapaQHjaTa 3a He3aBHCHOCTa Ha CA~ OA 1776 rOAHHa.

fIpaBaTa ce aKT Ha oApeAeH CTeneH OA pa3BojoT Ha QHBHnH3aQH-
jaTa, nnOA Ha HOBOBeKOBHOTO pa36HpaH>e Ha CBeTOT H Ha }KHBOTOT.

TeopHcKaTa AHMeH3Hja Ha cn060AHTe H Ha npaBaTa e TeCHO noBp-
3aHa co TeopHjaTa 3a npHpoAHOTO npaBo, co nojaBaTa Ha YCTaBOT (KaKo
nHlliaH AoKYMeHT) H co H3rpaA6aTa Ha eAHHCTBeH MetYHapOAeH nopeAOK.

1. KOH~en~HH 3a CJIO60~H H npaBa Ha qOBeKOT H Ha rparaHHHOT

1.1. Teopuja 3a npupO~HOTO npaso

HliKYJI~liTe Ha TeoplijaTa 3a nplipO~HOTO npaBO rli HaotaMe BO clJli-
JIO3oclJcKaTa MliCJIa Ha COclJlicTliTe Ii Ha CTOHnliTe. 3a COclJlicTliTe JIyteTo
ce e~HaKBIi no cBojaTa nplipo~a, a ponCTBOTO e HenplipO~Ha cocToj6a.
Cnope~ CTOIi~liTe, JIyteTO ce nplipO~HO Ha~apeHIi co YM (JIoroc) Ii Tlie
Tpe6a paMHonpaBHO ~a ~eCTBYBaaT BO jaBHlioT }KliBOT. Ha HliB ce Ha-
~OBp3YBa pliMCKaTa MliCJIa. 3a QIi~epOH, nplipO~HOTO npaBO e npaBliJIeH
YM (recta racio), BO COrJIaCHOCT CO nplipo~aTa.

TeoplijaTa 3a nplipO~HOTO npaBO BO XVII Ii BO XVIII BeK Ke 6~e
3acTanyBaHa O~ UOH JIOK Ii O~ TOMac UeclJepCOH. 3a o6aj~aTa, CliTe JIyte
-no nplipo~a -ce CJIO60~HIi Ii e~HaKBIi Ii liMaaT HeOTytliBIi Ii HenpliKoc-
HOBeHIi npaBa KOIi ~p}KaBHaTa BJIaCT MO}Ke caMO ~a rli IIITliTIi, HO He Ii ~a
rli OrpaHliQYBa liJIIi ~a rli YKliHYBa.

TeoplijaTa 3a nplipO~HOTO npaBO rli nOBp3YBa CJIO60~liTe Ii npa-
BaTa CO npaB~aTa -KaKO Bpe~HOCT.

1.2. TeopujaTa 3a nO3UTUBHOTO npaBO

CnopeA TeopHjaTa 3a nO3HTHBHOTO npaBO, CJIo60AHTe H npaBaTa ce
npOH3BOA Ha CYBepeHaTa AP)KaBHa BJIaCT. THe ce Kpea~Hja Ha AP)KaBHaTa
BJIaCT. PaKOBOAeHa OA AP)KaBHHOT pe30H, Taa MO)Ke Aa rH orpaHHqH HJIH
Aa rH YKHHe. 3HaQH, CJIo60AHTe H npaBaTa He ce npHpOAHO QOBeKOBO CBO-
jCTBO, TYKY KaTeropHja Ha AP)KaBHHOT nopeAOK. "lJoBeKoT He e rparaHHH,
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TYKY nO~aHIIK. CJIO60~IITe II npaBaTa He ce BO clJYHKI(lIja Ha npaB~aTa II

Ha npaBII1JHOCTa, TYKY BO clJYHKI(lIja Ha ~p)KaBHaTa BJIaCT.

2. x.OKYMeHTH 3a CJIO60~HTe H npaBaTa Ha lIOBeKOT H Ha rparaHHHOT

H~ejaTa 3a qOBeKOBHTe CJIOOO~H H npaBa e pO~eHa BO CTapa
rpI(Hja, BO CTapHOT PHM H BO Cpe~HHOT BeK. Bo rpqKHTe nOJIHCH
rparaHHTe HMaJIe npaBO Ha rOBOp (HCHropHja) H OHJIe e~HaKBH npe~ 3a-
KOHOT (HCHHoMHja). HCTOTO Ba)KH H 3a pHMCKHTe rparaHH, a cpe~HHOT
BeK e nO3HaT no rOJIeMHOT opoj nOBeJIOH 3a npHBHJIerHH Ha o~pe~eHH
CTaJIe)KH H rpynH. Ro, H CTapa rpI(Hja H CTapHOT PHM H cpe~HHOT BeK ce

BpeMe Ha ponCTBO H Ha KOJIeKTHBHCTHqKH ~YX. CTapa rpI(Hja OCTaHYBa
KOJIeBKa Ha ~eMoKpaTHjaTa, CTapHOT PHM H3BopHIIITe Ha npaBOTO, a

cpe~HHOT BeK BpeMe Ha Ba}KHH nOBeJIOH.
rOJIeMaTa nOBeJIOa 3a cJIOOO~aTa (Magna Carta Libertatum) o~ 1215

rO~HHa, BO HeKOH o~pe~oH, e ce YllITe Ba)KeqKH ~oKYMeHT Ha aHrJIOCaK-
COHCKOTO npaBo, co KOj aHrJIHCKHTe cpey~aJII(H OCBOHJIe H3BeCHH npHBH-
JIerHH 3a ceoe o~ KpaJIOT JoBaH Ee33eMja. Bo qJIeH 40 ce BeJIH: "llpaBoTo
H npaB~HHaTa HHKOMY HeMa ~a MY OH~aT npo~a~eHH, YCKpaTeHH HJIH

O~JIO)KeHH".
Bo XVII BeK BO AHrJIHja Ke OH~aT ~OHeceHH lleTHI(HjaTa 3a npa-

BaTa (Petition of Rights) BO 1628 rO~HHa, EHJIOT 3a npaBaTa (Bill of Rights)
BO 1689 H nO3HaTHOT Habeas Corpus Act (1679), KaKO OCHOBa H HH-
cnHpaI(Hja 3a CHTe H~HH ~oKYMeHTH o~ CJIHqeH KapaKTep. Co Hero ce no-
TeHI(Hpa ~eKa HHKOj He MO)Ke HeOBJIaCTeHO ~a ce anCH, HHTY naK ~a ce
3aTBopH oe3 COO~BeTHa CY~CKa npecy~a, a npaBaTa Ha )KHBOT, CJIOOo~a H

conCTBeHOCT CTaHYBaaT nO3HTHBHH npaBa.
CJIe~YBaaT ~Be ocooeHO 3HaqajHH ~eKJIapaI(HH. llpBaTa e AeKJIa-

paI(HjaTa 3a He3aBHCHOCTa Ha CAA o~ 1776 rO~HHa, co Koja 13 opHTaHcKH

KOJIOHHH MY OTKa)Kaa nOCJIYllIHOCT Ha opHTaHCKHOT KpaJI, nOBHKYBajKH
ce Ha nOJIHTHqKHTe npaBa Ha HapO~OT H eJIaOOpHpajKH rH npHqHHHTe 3a

OTcppJIaH>e Ha KOJIOHHjaJIHHOT japeM.
EHJIOT 3a npaBaTa o~ 1776 rO~HHa e npB cHcTeMaTH3HpaH ~oKYMeHT

3a npaBaTa Ha qOBeKOT, npOKJIaMHpaH BO BHpUHHHja. Co Hero ce npo-
rJIaCeHH "npaBaTa H CJIOOO~HTe Ha noe1l;HHeI(OT", KaKO BOBe~ KOH Y C-

TaBOT Ha BHpUHHHja.
CenaK, cppaHJJ.yCKaTa AeKJIapaI(Hja 3a npaBaTa Ha qOBeKOT H Ha

rparHHHOT o~ 1789 rO~HHa e H~ejHo-nOJIHTHqKa nJIaTcpopMa H nporpaMa

Ha CHTe nO3Ha1JajHH peBOJIYI(HOHepHH ~BH)KeH>a.
"llJIeH 1 o~ OBaa AeKJIapaI(Hja BeJIH: "nyreTo ce paraaT H )KHBeaT

CJIOOO~HH H e~HaKBH cnope~ CBOHTe npaBa".
CJIOOO~aTa e MO)KHOCT ~a ce npaBH ce IIITO HeMa ~a MY HaIIITeTH Ha

~PyrHoT. TaKa, Y)KHBaH>eTO Ha npHpO~HHTe npaBa Ha ceKoj 1JOBeK HeMa

33



rpaHH~H, OCBeH OHHe KOH OBO3MO~BaaT HCTHTe OBHe npaBa ~a rH ~H-
BaaT H ~pyrHTe qJIeHOBH Ha OnrnTeCTBOTO.

UOH JIoK (1632-1704), aHrJIHCKH cpHJIO30<p -eMnHpHqap, BO J(6e
pacitpa6u 3a 6.1lacUla (I KHHra, rJIaBa 2.4.) BaKa rH onpe~eJIYBa npHpo~-
HHTe npaBa Ha qOBeKOT: "CocTojoaTa Ha CHTe JIyte e cocTojoa Ha CJIO-
oo~a BO onpe~eJIYBaH>eTO Ha conCTBeHHTe aKTHBHOCTH H pacnoJIaraH>eTO
co CBOHTe HMOTH H co cBojaTa JIHqHOCT, BO rpaHH~HTe Ha npHpo~HHOT

3aKOH, oe3 ~O3BOJIa o~ ~pyr HJIH 3aBHCHOCT o~ Tyta BOJIja... CenaK, COCTO-
joaTa Ha cJIOOO~aHe e cocTojoa Ha CaMOBOJIHe... HHKOj He Tpeoa ~a HaHe-
CYBa 3JIO Ha TytHOT )KHBOT, 3~paBje, CJIOOo~a HJIH HMOT ..."

no 3aBprnYBaH>eTO HaBTopaTa CBeTCKa BojHa, BO 1945 rO~HHa OHJIa

CO3~a~eHa OOH, KojarnTo Tpeoarne ~a rpa~iI MHp H pa30HpaH>e Mety
Hapo~HTe H ~a BocnOCTaBH O~HOCH KOH ce 3aCHOBaHH Ha nOqHTYBaH>e Ha
qOBeKOBHTe npaBa. Bo 1948 rO~HHa reHepaJIHOTO coopaHHe ja YCBOH

YHHBep3aJIHaTa ~eKJIapa~Hja 3a npaBaTa Ha qOBeKOT (Universal Declara-
tion of Human Rights), KaKO onrnT cTaH~ap~ 3a CHTe JIyte H Ha~H'H. ;r:(eK-

JIapa~HjaTa e COCTaBeHa o~ BoBe~ H HMa 30 qJIeHa.
Cnope~ qJIeH 1, CHTe qOBeqKH cyrnTecTBa ce pataaT CJIOOO~HH, e~-

HaKBO ~OCTOHHCTBeHH H co e~HaKBH npaBa. THe ce Ha~apeHH co pa3YM H
co COBeCT H Tpeoa ~a ce O~HeCYBaaT e~eH KOH ~pyr BO ~YXOT Ha on-
rnTOqOBeqKaTa npHna~HOCT.

Co YHHBep3aJIHaTa ~eKJIapa~Hja 3a npaBaTa Ha qOBeKOT, CJIOOO-
~HTe H npaBaTa Ha qOBeKOT H Ha rpataHHHOT CTaHaa MetYHapO~Ha npoo-

JIeMaTHKa, OCHOBa 3a rpa~eH>e Ha e~HHCTBeH MetYHapO~eH nope~OK, a He
caMO nparnaH>e Ha BHaTpernHOTO Ha~HOHaJIHO npaBO Ha ceKoja ~p)KaBa.

OOH ~OHece H ~pyrH ~OKYMeHTH O~ OOJIaCTa Ha qOBeKOBHTe
npaBa, Mety KOH H MetYHapO~HHOT naKT 3a rpataHcKH H 3a nOJIHTHqKH
npaBa H MetYHapO~HHOT naKT 3a eKOHOMCKH, co~HjaJIHH H KYJITypHH
npaBa o~ 1966 rO~HHa.

CHTe OBHe MetYHapo~HH aKTH, KaKO H ~pyrHTe KOHBeH~HH 3a CJIO-
oo~HTe H 3a npaBaTa Ha qOBeKOT, HMaaT KapaKTep Ha HMnepaTHBHH

(3a~OJI)KHTeJIHH) MetYHapo~HH HOpMH (ius cogens), oe3 orJIe~ Ha Toa ~aJIH
ce paTHcpHKYBaHH HJIH He O~ cTpaHa Ha O~~eJIHa ~p)KaBa.

MetYHapO~HaTa 3aeAHH~a He ce 3a~OBOJIYBa co YTBp~YBaH>e Ha
CTaH~ap~H BO c<pepaTa Ha qOBeKOBHTe CJIOOO~H H npaBa. Taa, HCTO TaKa,
ro KOHTpOJIHpa nOqHTYBaH>eTO H OCTBapYBaH>eTO Ha CJIOOO~HTe H Ha npa-
BaTa BO npaKTHKaTa, KopHcTejKH pa3HH MexaHH3MH 3a HaOJbYlJ.YBaH>e

(MOHHTopHHr), H MO)Ke ~a H3peKYBa caH~HH npOTHB KOHKpeTHH ~p)KaBH,
Torarn Kora pacnOJIara co no~aTO~H 3a Kprneffie Ha qOBeKOBHTe CJIOOO~H
H npaBa.

CenaK, OOH ce yrnTe He ycneaJIa ~a BocnOCTaBH HHCTHTY~HOHaJIeH
MexaHH3aM 3a KOHKpeTHa 3arnTHTa Ha qOBeKOBHTe CJIOOO~H H npaBa.
COBeTOT Ha EBpona BeKe eTaOJIHpa TaKOB HHCTpYMeHT co EBponCKaTa
KOHBeH~Hja 3a qOBeKOBHTe npaBa H OCHOBHH CJIOOO~H o~ 1951 rO~HHa:
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EBponCKa KoMHcHja 3a qOBeKOBHTe npaBa H EBpOnCKH cy~ 3a QOBe-
KOBHTe npaBa (QneH 19). OQHrne~Ho e ~eKa QOBeKOBHTe cn060~H H
npaBa CTaHYBaaT 6a3HQeH eneMeHT BO rpa~effieTO Ha MetyHapo~HaTa

apxHTeKTypa.

3. CJI060~HTe H npa8aTa 80 Peny6JIHKa MaKe~oHHja


